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REPUBLIC OF KENYA  

IN THE HIGH COURT OF KENYA AT NAIROBI  

CONSTITUTIONAL & HUMAN RIGHTS DIVISION 

PETITION NO.    OF 2024  

IN THE MATTER OF THE CONSTITUTIONAL PRINCIPLES OF NATURAL 

JUSTICE,  

RULE OF LAW, ACCOUNTABILITY, GOOD GOVERNANCE AND TRANSPARENCY 

AND  

IN THE MATTER OF ARTICLES 2(1) & (4), 3(1), 10, 19, 20 (1), (2), (3) & (4), 21(1), 22(1) 

& (2), 23 (1) & (3), 35, 47 (1) & (2), 53 (2), 165 (3), AND 232(1) & (2) OF THE  

CONSTITUTION OF KENYA  

AND  

IN THE MATTER OF FAIR ADMINISTRATIVE ACTION ACT 

AND  

IN THE MATTER OF THE KENYA NATIONAL EXAMINATION COUNCIL ACT, NO. 

29 OF 2012 

AND  

IN THE MATTER OF THE ACCESS TO INFORMATION ACT, NO. 31 OF 2016 

BETWEEN 

KENYA HUMAN RIGHTS COMMISSION………………….……………1ST PETITIONER 

ELIMU BORA WORKING GROUP…………………………………….....2ND PETITIONER 

-AND-  

THE KENYA NATIONAL EXAMINATIONS COUNCIL………….......1ST RESPONDENT 

THE PRINCIPAL SECRETARY, MINISTRY OF EDUCATION……..2ND RESPONDENT 

THE CABINET SECRETARY, MINISTRY OF EDUCATION……..…3RD RESPONDENT 

THE HON. ATTORNEY GENERAL………………………..……………4TH RESPONDENT 

PETITION 

TO:  

THE HIGH COURT OF KENYA AT NAIROBI, 

CONSTITUTIONAL & HUMAN RIGHTS DIVISION, 

MILIMANI LAW COURTS.  
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THE HUMBLE PETITION OF THE KENYA HUMAN RIGHTS COMMISSION & 

ELIMU BORA WORKING GROUP (HEREINAFTER REFERRED TO AS THE  

“PETITIONERS”), WHOSE ADDRESS OF SERVICE FOR PURPOSES OF THIS SUIT 

SHALL BE CARE OF: M/S OKWIRI & COMPANY ADVOCATES, RENAISSANCE  

CORPORATE PARK, 3RD FLOOR, ELGON ROAD, UPPERHILL, P.O. BOX 19749-

00202, NAIROBI, is as follows;  

  

A. DESCRIPTION OF PARTIES  

  

1. The Petitioners – THE KENYA HUMAN RIGHTS COMMISSION & ELIMU BORA  

WORKING GROUP are non-profit private entities engaged in the promotion and defence 

of human rights and fundamental freedoms in the Republic of Kenya, whose address of 

service for purposes of this petition shall be care of M/S OKWIRI & COMPANY 

ADVOCATES, RENAISSANCE CORPORATE PARK, 3RD FLOOR, ELGON 

ROAD, UPPERHILL, P.O. BOX 19749-00202, NAIROBI.  

  

2. The 1st Respondent – THE KENYA NATIONAL EXAMINATIONS COUNCIL- is a body 

corporate established under the Kenya National Examinations Council Act, No. 29 of 2012 

which is mandated by the law to, inter alia, set and maintain examination standards, 

conduct public academic, technical and other national examinations within Kenya at basic 

and tertiary levels. Its address of service for purposes of this petition shall be the KENYA  

NATIONAL EXAMINATIONS COUNCIL, NEW MITIHANI HOUSE, SOUTH C, 

P.O. BOX 73598-00200, NAIROBI.  

  

3. The 2nd Respondent – THE PRINCIPAL SECRETARY, MINISTRY OF EDUCATION- 

is the administrator of the Ministry of Education which is responsible for the formulation 

and implementation of education and training policies, standards, curricula, examinations 

and the granting of university charters. The Principal Secretary is also the chief executive 

officer of the said Ministry for purposes of the Access to Information Act No. 31 of 2016. 

The address of service for the Principal Secretary, Ministry of Education, for the purposes 

of this petition shall be MINISTRY OF EDUCATION, JOGOO HOUSE “B”, TAIFA 

ROAD, P.O. BOX 300400-00100, NAIROBI.  

  

4. The 3rd Respondent – THE CABINET SECRETARY, MINISTRY OF EDUCATION – is 

the head of the Ministry of Education (and the Semi-Autonomous Government Agencies 

thereunder) being a ministry in charge of education in the Country which is responsible for 

the formulation and implementation of education and training policies, standards, curricula, 

examinations and the granting of university charters. The address of service for the Cabinet 

Secretary, Ministry of Education for purposes of this petition shall be  

MINISTRY OF EDUCATION, JOGOO HOUSE “B”, TAIFA ROAD, P.O. BOX 

300400-00100, NAIROBI.  
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5. The 4th Respondent – THE HON. ATTORNEY GENERAL- is the principal legal adviser 

to the Government, who shall protect, promote and uphold the rule of law and defend the 

public interest. The Hon. Attorney General also represents the national government in court 

or any other legal proceedings to which the national government is a party. The address of 

service for the Hon. Attorney General, for purposes of this petition shall be THE HON 

ATTORNEY GENERAL CHAMBERS, 7TH FLOOR, SHERIA HOUSE,  

HARAMBEE AVENUE, P.O. BOX 40112, NAIROBI.  

  

B. THE PETITIONER’S LOCUS STANDI  

  

6. The Petitioners institute the present petition on the strength of Article 3 (1) of the 

Constitution, respecting, upholding and defending the Constitution.  

  

7. Under the auspices of Article 22(2) of the Constitution, the Petitioners may institute Court 

proceedings in the public interest safeguarding against the denial, infringement, threat 

and/or violation of rights and/or fundamental freedoms under the Bill of Rights.  

  

8. Under the provisions of Article 258 of the Constitution, the Petitioners may institute Court 

proceedings in the public interest against actual and/or threatened contraventions of the 

Constitution.  

  

C. THE JURISDICTION OF THE HONOURABLE COURT  

  

9. Under Article 23(1) of the Constitution, the High Court has jurisdiction in accordance with 

Article 165 to hear and determine applications for redress of a denial, violation or 

infringement or threat to a right or fundamental freedom in the Bill of Rights.  

  

10. Under Article 165 (3) (d) (1) & (ii) of the Constitution, the High Court has jurisdiction to 

hear any questions respecting the interpretation of the Constitution, including the 

determination of questions whether any law is inconsistent with or in contravention of the 

Constitution and whether anything said to be done under the authority of the Constitution 

or of any law is inconsistent with, or in contravention of, the Constitution.  

  

11. In Coalition for Reform and Democracy (CORD) & 2 others v Republic of Kenya & 

others [2015] eKLR (Petition 628, 630 of 2014 & 12 of 2015 (Consolidated)) the Court 

held:  

  

112. However, we are satisfied, after due consideration of the provisions of 

Article 22, 165(3) (d) and 258 of the Constitution, that the words of the 

Constitution, taken in their ordinary meaning, are clear and render the present 

controversy ripe and justiciable: a party does not have to wait until a right or 

fundamental freedom has been violated, or for a violation of the Constitution to 
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occur, before approaching the Court. He has a right to do so if there is a threat 

of violation or contravention of the Constitution.  

  

113. We take this view because it cannot have been in vain that the drafters of 

the Constitution added “threat” to a right or fundamental freedom and 

“threatened ……. contravention” as one of the conditions entitling a person to 

approach the High Court for relief under Article 165(3) (b) and (d) (i). A “threat” 

has been defined in Black’s Dictionary, 9th Edition as “an indication of an 

approaching menace e.g. threat of bankruptcy; a Person or a thing that might 

cause harm” (emphasis added). The same dictionary defines “threat” as  

“a communicated intent to inflict harm or loss to another…”  

  

114. The use of the words “indication”, “approaching”, “might” and 

“communicated intent” all go to show, in the context of Articles 22, 165(3) (d) 

and 258, that for relief to be granted, there must not be actual violation of either 

a fundamental right or of the Constitution but that indications of such violations 

are apparent.  

  

D. LEGAL FOUNDATION OF THE PETITION  

  

12. Article 1 of the Constitution of Kenya provides that all sovereign power belongs to the 

people of Kenya and shall be exercised only in accordance with the Constitution. Such 

sovereign power is delegated to various State organs such as the national executive which 

shall perform their functions in accordance with the Constitution.  

  

13. Article 2 of the Constitution provides for the supremacy of the Constitution and that it binds 

all persons and State organs at both levels of government. And that any law, act or omission 

in contravention of this Constitution is invalid/void to the extent of the inconsistency.  

  

14. Article 3 (1) of the Constitution states that every person has an obligation to respect, uphold 

and defend the Constitution.  

  

15. Article 10 (1) of the Constitution states that the national values and principles of 

governance in Article 10 (2) bind all State organs, State officers, public officers and all 

persons whenever any of them applies or interprets this Constitution; enacts, applies or 

interprets any law; or makes or implements public policy decisions.  

  

16. Article 10 (2) of the Constitution states that the national values and principles of 

governance include the rule of law, participation of the people, democracy, human dignity, 

equity, social justice, inclusiveness, equality and human rights.  
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17. Article 19 of the Constitution provides that the Bill of Rights is an integral part of Kenya’s 

democratic state and is the framework for social, economic and cultural policies, and that 

the purpose of recognising and protecting human rights and fundamental freedoms is to 

preserve the dignity of individuals and communities and to promote social justice and the 

realisation of the potential of all human beings. These rights belong to each individual and 

are not granted by the State.  

  

18. Article 20 of the Constitution states that the Bill of Rights applies to all law, it binds all 

State organs and all persons and that every person shall enjoy the rights and fundamental 

freedoms in the Bill of Rights to the greatest extent consistent with the nature of the right 

or fundamental freedom.  

  

19. Article 21 of the Constitution states that it is a fundamental duty of the State and every 

State organ to observe, respect, protect, promote and fulfil the rights and fundamental 

freedoms in the Bill of Rights.  

  

20. Article 22 as read with Article 258 of the Constitution states that every person has the right 

to institute court proceedings on his behalf or on behalf of others claiming that a right or 

fundamental freedom in the Bill of Rights has been denied, violated or infringed, or is 

threatened.  

  

21. Article 23 of the Constitution vests this Honourable Court with the jurisdiction, in 

accordance with Article 165, to hear and determine applications for redress of a denial, 

violation, infringement of, or threat to a right or fundamental freedom. It also provides the 

remedies that the court can award in its endeavour to enforce the Bill of Rights.  

  

22. Article 35 of the Constitution states that every citizen has the right of access to information 

held by the State, information held by another person and required for the exercise or 

protection of any right or fundamental freedom and that the State shall publish and 

publicize any important information affecting the nation.  

  

23. Article 47 (1) and (2) of the Constitution states that every person has the right to 

administrative action that is expeditious, efficient, lawful, reasonable and procedurally fair 

and that; if a right or fundamental freedom of a person has been or is likely to be adversely 

affected by administrative action, the person has the right to be given written reasons for 

the action.  

  

24. Article 53 (2) of the Constitution states that a child’s best interests are of paramount 

importance in every matter concerning the child.  
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25. Article 232 of the Constitution provides for binding values and principles in regards to 

public service. These include high standards of professional ethics, efficient, effective and 

economic use of resources, accountability for administrative acts, transparency and 

provision to the public of timely, accurate information.  

  

26. Section 3(d) of the Access to Information Act which provides for the promotion of routine 

and systematic information disclosure by public entities and private bodies on 

constitutional principles relating to accountability, transparency and public participation 

and access to information.  

  

27. Section 4 of the Access to Information Act which underpins the right to access to 

information.  

  

28. Section 5 (1) (a) (iii), (vi) and (c) of the Access to Information Act which states that a 

public entity shall facilitate access to information held by such entity and which 

information may include the procedure followed in the decision making process, including 

channels of supervision and accountability; guidelines used by the entity in its dealings 

with the public or with corporate bodies, including the rules, regulations, instructions, 

manuals and records, held by it or under its control or used by its employees for discharging 

its functions; and also shall publish all relevant facts while formulating important policies 

or announcing the decisions which affect the public, and before initiating any project, or 

formulating any policy, scheme, programme or law, publish or communicate to the public 

in general or to the persons likely to be affected thereby in particular, the facts available to 

it or to which it has reasonable access which in its opinion should be known to them in the 

best interests of natural justice and promotion of democratic principles.  

  

29. Section 4 (1) & (2) of the Fair Administrative Action Act provides for the right to 

administrative action which is expeditious, efficient, lawful, reasonable and procedurally 

fair; and the to be given written reasons for any administrative action that is taken against 

him.  

  

30. Section 5 of the fair Administrative Action Act provides that any proposed administrative 

action is likely to materially and adversely affect the legal rights or interests of a group of 

persons or the general public, an administrator shall (a) issue a public notice of the proposed 

administrative action inviting public views in that regard;  (b) consider all views submitted 

in relation to the matter before taking the administrative action; consider all relevant and 

materials facts; and (d) where the administrator proceeds to take the administrative action 

proposed in the notice - (i) give reasons for the decision of administrative action as taken; 

(ii) issue a public notice specifying the internal mechanism available to the persons directly 

or indirectly affected by his or her action to appeal; and (iii) specify the manner and period 

within the which such appeal shall be lodged.  
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31. Section 8 (1) (a) of the Children Act, 2022 provides that in all actions concerning children, 

whether undertaken by public or private social welfare institutions, courts of law, 

administrative authorities or legislative bodies - (a) the best interests of the child shall be 

the primary consideration.  

  

32. Section 8 (2) of the Children Act, 2022 provides that all judicial and administrative 

institutions, and all persons acting in the name of such institutions, when exercising any 

powers conferred under this Act or any other written law, shall treat the interests of the 

child as the first and paramount consideration to the extent that this is consistent with 

adopting a course of action calculated to - (a) safeguard and promote the rights and welfare 

of the child; (b) conserve and promote the welfare of the child; and (c) secure for the child 

such guidance and correction as is necessary for the welfare of the child, and in the public 

interest.  

 

33. Section 10 (1) (a) & (g) of the Kenya National Examinations Council Act, 2012 provides 

that the functions of the Council shall be to and maintain examination standards, conduct 

public academic, technical and other national examinations within Kenya at basic and 

tertiary levels; and promote the international recognition of qualifications conferred by the 

Council.  

  

34. Rule 12 (1) of the Kenya National Examinations Council (Marking of examinations, 

release of results and compilation) Rules, 2015 provide that the Council shall determine 

and document the procedures and regulations to be followed during marking of all Council 

examinations.  

  

35. Rule 18 of the Kenya National Examinations Council (Marking of examinations, release 

of results and compilation) Rules, 2015 provides that the Council shall develop regulations 

for the marking of all examinations.  

  

36. Rule 3 (1) of the Kenya National Examinations Council (Handling of examination 

irregularities) Rules, 2015 provides that the Council shall prepare and circulate to 

candidates regulations governing the conduct of Council examinations.  

  

37. Article 11 of the African Charter on the Rights and Welfare of the Child provides that the 

education of the child shall be directed to the promotion and development of the child’s 

personality, talents and mental and physical abilities to their fullest potential.  

  

E. THE FACTS RELIED UPON/BRIEF FACTS OF THE PETITION  
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38. On or about the 23rd November, 2023 the 1st Respondent released the examination results 

in relation to the Kenya Certificate of Primary Education (hereinafter referred to as  

“KCPE”) examinations.   

  

39. The said released KCPE examinations 2023 results were marked with a lot of hue and cry 

by parents of children whom had sat for the said examinations and the general membership  

of the public as a result of the widespread reported irregularities in the learner’s results 

and/or marks (whom had sat for the said examinations) released by the 1st Respondent.  

  

40. It is an uncontroverted fact that the released KCPE examinations 2023 as stated herein were 

tainted with irregularities which fact was acknowledged by the 1st Respondent on or about 

the 25th November, 2023.  

  

41. That the 1st Respondent released the KCPE examinations 2023 results without any due 

regard to the learners, the legal and/or the constitutional mandate imposed upon them in 

exercise of their functions and the discharge of their responsibilities and/or duties under the 

law.  

  

42. The 1st  Respondent’s handling and/or release of the KCPE examinations 2023 results cast 

a shadow of doubt, and/or created uncertainty amongst the general public, on the ability (or 

otherwise capability) of the 1st Respondent to discharge the respective mandate of its office 

as spelt out in the law and the Constitution.  

  

43. The credibility, validity and/or reliability of the examinations and/or the examinations’ 

management including the release of the results of the said examinations overseen by the 

1st Respondent was called into question pursuant to the release of the KCPE examinations 

2023 with the attendant irregularities inherent and/or subsequent thereto.  

  

44. The issuance and/or release of the KCPE examinations 2023 by the 1st Respondent with 

the attendant irregularities inherent and/or subsequent thereto led to a loss of public 

confidence by the general citizenry in the 1st Respondent as an institution legally mandated 

to carry out the management of national examinations resulting in an apprehensiveness 

amongst learners whose examination is overseen by the 1st Respondent.  

  

45. The role that education plays in any modern society and the global economy is one that is 

sacrosanct as it holds the keys to societal transformation and the creation of opportunities 

to the general populace in a competitive world.  

  

46. The mismanagement and/or mishandling of the examinations by the 1st and 2nd 

Respondents in their respective capacities has brought the Kenyan learner (Children) and 

the quality of the assessment of their learning under international and/or global scrutiny, 
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and which in turn has brought about an air of suspicion of the quality of the learners that 

are subjected to assessment by the 1st Respondent negating (and/or limiting) the availability 

of opportunities open for learners here in on the global stage (and/or market).  

  

47. The manifest errors and/or irregularities of the KCPE examinations 2023 results released 

by the 1st Respondent has had a negative effect on the children that had sat for the said 

examinations by amongst other things creating and/or resulting in embarrassment, 

selfdoubt and depression.  

  

48. The absence of proper and credible examinations results translates to a lack of adequate 

capacity to assessment of children and learners preventing proper self-evaluation and early 

intervention and/or assistance where need be.  

  

49. The primary level of studies is grounding and/or basic level of education that sets the 

trajectory for the future of a learner.  

  

50. The release of the examination results with inherent and/or attendant irregularities 

subsequent thereto has not been an isolated incidence of the KCPE 2023 examinations 

result but also the Kenya Certificate of Secondary Education (hereinafter referred to as  

“KCSE”) 2023 has been marred with the same issue(s).  

  

51. Following  the release of the KCPE 2023 examinations results, on or about the 8th  

December, 2023 the Petitioners herein on the strength of  Articles (1), (2) & (3), 2(1) &  

(4), 10, 35, 47, 53 (1),(b) & (2) of the Constitution and Sections 3 (d), 4, 5 (a) (iii), (vi) &  

(c) of the Access to Information Act and, Sections 4 (1) & (2) and 5 of the Fair 

Administrative Action wrote to the 1st and 2nd Respondents seeking to be furnished with 

the following information and/or documents;  

i. KNEC policy and/or guidelines on marking, award of marks and moderation 

process.  

ii. KNEC examinations guidelines and regulations. iii. KNEC policy and/or guidelines 

on the compilation, verification, review and reporting of examination results.  

iv. KNEC service charter.  

v. Detailed audit on the examination process.  

vi. Statement(s) and/or report(s) on the last review of any subsisting policies and/or 

guidelines stated herein.  

vii. Statement(s) and/or report(s) on the public participation and/or stakeholder input 

in the formulation of any subsisting policies and/or guidelines.  

  

52. The Petitioners have, at the time of filing this petition, never received any communication 

from the 1st and 2nd Respondents on their request to access of information despite notice of 

the same.  
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53. On or about the 13th December, 2023 the Commission on Administrative Justice through 

its Access to Information Commissioner wrote to the 1st and 2nd Respondents bringing to 

their collective attention the access to information request made by the Petitioners herein 

and was equally unsuccessful in eliciting the sought for information.  

  

54. The information requested by the Petitioners herein has not only never been availed to the 

Petitioners but has equally never been published and/or publicized despite the same 

affecting the nation as a matter of importance.  

  

55. The actions by the 1st and 2nd Respondents are derelictions of the duties, trust and 

responsibilities placed upon them by the Kenyan people.  

  

56. The establishment and maintenance of high standards of operations and reporting of 

examination results cannot be overlooked and/or overstated.  

  

F. NATURE OF MAIN VIOLATIONS/THREATS TO THE CONSTITUTION  

  

Violation(s)/threat(s) against Article 2 (4) of the Constitution  

  

57. By refusing, failing and/or neglecting to furnish, and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information,  by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 2 (4) of the Constitution which provides that,  

Any law, including customary law that is inconsistent with this Constitution is 

void to the extent of the inconsistency, and any act or omission in contravention 

of this Constitution is invalid.  

  

Violation(s)/threat(s) against Article 10 of the Constitution  

  

58. By refusing, failing and/or neglecting to furnish, and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information,  by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 10 of the Constitution in so as far accountability, transparency and the rule 

of law is incumbent upon them in the circumstances surrounding this petition which Article 

of the Constitution provides that,  

The national values and principles of governance in this Article bind all State 

organs, State officers, public officers and all persons whenever any of them— (a) 

applies or interprets this Constitution;  

(b) enacts, applies or interprets any law; or (c) 

makes or implements public policy decisions.  
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(2) The national values and principles of governance include—  

(a) patriotism, national unity, sharing and devolution of power, the rule of law, 

democracy and participation of the people;  

(b) human dignity, equity, social justice, inclusiveness, equality, human rights, 

non-discrimination and protection of the marginalised;  

(c) good governance, integrity, transparency and accountability; and (d) 

sustainable development.  

  

59. In releasing examinations results tainted with irregularities, the 1st Respondent’s actions 

violate and/or threaten Article 10 of the Constitution above stated. 

  

Violation(s)/threat(s) against Article 35 of the Constitution  

 

60. By refusing, failing and/or neglecting to furnish and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information,  by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 35 (1) & (2) of the Constitution which provides that,  

(1) Every citizen has the right of access to—  

(a) information held by the State; and  

(b) information held by another person and required for the exercise or 

protection of any right or fundamental freedom.  

(2) The State shall publish and publicise any important information affecting the 

nation.  

  

Violation(s)/threat(s) against Article 47 of the Constitution  

61. By refusing, failing and/or neglecting to furnish and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information,  by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 47 (1) & (2) of the Constitution which provides that,  

(1) Every person has the right to administrative action that is expeditious, efficient, 

lawful, reasonable and procedurally fair.  

(2) (2) If a right or fundamental freedom of a person has been or is likely to be adversely 

affected by administrative action, the person has the right to be given written reasons 

for the action.  

  

62. In releasing examinations results tainted with irregularities, the 1st Respondent’s actions 

violate and/or threaten Article 47 of the Constitution above stated.  

  

Violation(s)/threat(s) against Article 53 (2) of the Constitution  
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63. By refusing, failing and/or neglecting to furnish and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information, by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 53 (2) of the Constitution which provides that,  

A child’s best interests are of paramount importance in every matter concerning the 

child.  

64. In releasing examinations results tainted with irregularities, the 1st Respondent’s actions 

violate and/or threaten Article 53(2) of the Constitution above stated.  

  

Violation(s)/threat(s) against Article 232 of the Constitution  

65. By refusing, failing and/or neglecting to furnish and/or give the Petitioners herein access 

to the information requested, publish and/or publicize such said information, by virtue of 

their letter dated the 8th December, 2023 the 1st and 2nd Respondents’ actions violate and/or 

threaten Article 232 (1) (a)-(f) & (2) of the Constitution which provides that,  

(1) The values and principles of public service include— (a) 

high standards of professional ethics;  

(b) efficient, effective and economic use of resources;  

(c) responsive, prompt, effective, impartial and equitable provision of services;  

(d) involvement of the people in the process of policy making;  

(e) accountability for administrative acts;  

(f) transparency and provision to the public of timely, accurate information  

(2) The values and principles of public service apply to public service in— 

(a) all State organs in both levels of government; and (b) all State 

corporations.  

G. CASES RELATED TO ISSUES IN THIS PETITION  

  

66. There is no case pending in any court involving the parties herein and over the same subject 

matter herein.  

 

H. RELIEFS SOUGHT BY THE PETITIONER  
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REASONS WHEREFORE; 

 THE PETITIONERS HUMBLY PRAY FOR:-  

I. A DECLRATION be and is hereby issued that the failure by the 1st and 2nd Respondents 

to provide for the information sought under Article 35 (1) (a) of the Constitution and/or 

publicize the information on the basis of the information in accordance with Article 35 

(2) of the Constitution on the basis of the Petitioners’ request dated the 8th December, 

2023 is a violation of the right to access to information.  

  

II. A DECLARATION be and is hereby issued that the failure by the 1st and 2nd 

Respondents to provide information sought under Article 35(1) (a) and/or publicize the 

information in accordance with Article 35(2) on the basis of the Petitioners’ request dated 

the 8th December, 2023 is a violation of Article 10 of the Constitution specifically the 

values of  

the rule of law, participation of the people, human rights good governance transparency 

and accountability.  

  

III. A DECLARATION be and is hereby issued that the failure by the 1st and 2nd 

Respondents to provide information sought under Article 35(1) (a) of the Constitution 

and/or also publicize the information in accordance with Article 35(2) on the basis of the 

Petitioners’ request dated the 8th December, 2023 is a violation of Article 2 (4).  

  

IV. A DECLARATION be and is hereby issued that the failure by the 1st and 2nd  

Respondents to provide information sought under Article 35(1) (a) and/or publicize the 

information in accordance with Article 35(2) on the basis of the Petitioners’ request dated 

the 8th  December, 2023 is a violation of Article 232 of the Constitution specifically the 

values of high standards of professional ethics, responsive and prompt provision of 

services, involvement of the people in the process of policy making, accountability for 

administrative acts, transparency and provision to the public of timely, accurate 

information.  

  

V. A DECLARATION be and is hereby issued that the failure by the 1st and 2nd 

Respondents to provide information sought under Article 35(1) (a) and/or publicize the 

information in accordance with Article 35(2) on the basis of the Petitioners’ request dated 

the 8th December, 2023 is a violation of Article 53(2) of the Constitution on the best 

interest of the child principle.  

  

VI. A DECLARATION be and is hereby issued that the failure by the 1st and 2nd  

Respondents to provide information sought under Article 35(1) (a) and/or publicize the 
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information in accordance with Article 35(2) on the basis of the Petitioners’ request dated 

the 8th  December, 2023 is a violation of Article 47 of the Constitution.  

VII. A DECLARATION be and is hereby issued that the release of the KCPE and KCSE

2023 examinations results with the inherent and/or subsequent irregularities thereto

and/or therein is a violation of Article 53 (2) of the Constitution on the best interest of the

child principle.

VIII. An order of MANDAMUS be and is hereby issued compelling the 1st and 2nd

Respondents

to forthwith provide at the Respondents’ cost, information sought by the Petitioners in their 

letter to the Respondents dated 8th  December, 2023.  

IX. An order of MANDAMUS be and is hereby issued compelling the 1st and 3rd Respondent 
to conduct a forensic audit of the KCPE and KCSE 2023 examinations and publicize the 
same in accordance to Article 35 (2) encompassing, amongst other things, the process of 
marking, award of marks, moderation process, compilation (of results), verification (of 
results) and review (of results) in the said KCPE and KCSE 2023 examinations within 90 
days from the date hereof.

X. An order of PROHIBITION be and is hereby issued prohibiting the 1st and 3rd 

Respondent from setting and conducting any KCSE examinations including issuance of 

KCSE examinations results and/or certificates in the absence of the forensic audit of 

the KCPE and KCSE 2023 examinations as prayed for in prayer IX above.

XI. Costs of this petition in favour of the Petitioners.

DATED at NAIROBI this   13th day of  February 2024 

OKWIRI AND COMPANY 

ADVOCATES FOR THE PETITIONERS 

DRAWN AND FILED BY:  

OKWIRI AND COMPANY ADVOCATES,  

RENAISSANCE CORPORATE PARK, 3RD FLOOR,  

ELGON ROAD, UPPERHILL,  

P.O. BOX 19749-00202,  
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NAIROBI  

Email: info@okwiriadvocates.com  

TO BE SERVED UPON: 

1. THE KENYA NATIONAL EXAMINATIONS COUNCIL,

NEW MITIAHNI HOUSE SOUTH C,

P.O. BOX 73598-00200, 

NAIROBI  

2. PRINCIPAL SECRETARY, THE MINISTRY OF EDUCATION, THE

MINISTRY OF EDUCATION,

JOGOO HOUSE “B”, TAIFA ROAD, 

P.O. BOX 30400-00100,  

NAIROBI  

3. THE HON. ATTORNEY GENERAL CHAMBERS,

7TH FLOOR, SHERIA HOUSE,

HARAMBEE AVENUE,  

P.O. BOX 40112,   

NAIROBI  
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REPUBLIC OF KENYA  

IN THE HIGH COURT OF KENYA AT NAIROBI  

CONSTITUTIONAL & HUMAN RIGHTS DIVISION 

PETITION NO.    OF 2024  

IN THE MATTER OF THE CONSTITUTIONAL PRINCIPLES OF NATURAL 

JUSTICE,  

RULE OF LAW, ACCOUNTABILITY, GOOD GOVERNANCE AND TRANSPARENCY 

AND  

IN THE MATTER OF ARTICLES 2(1) & (4), 3(1), 10, 19, 20 (1), (2), (3) & (4), 21(1), 22(1) 

& (2), 23 (1) & (3), 35, 47 (1) & (2), 53 (2), 165 (3), AND 232(1) & (2) OF THE  

CONSTITUTION OF KENYA  

AND  

IN THE MATTER OF FAIR ADMINISTRATIVE ACTION ACT 

AND  

IN THE MATTER OF THE KENYA NATIONAL EXAMINATION COUNCIL ACT, NO. 

29 OF 2012 

AND  

IN THE MATTER OF THE ACCESS TO INFORMATION ACT, NO. 31 OF 2016 

BETWEEN 

KENYA HUMAN RIGHTS COMMISSION………………….……………1ST PETITIONER 

ELIMU BORA WORKING GROUP…………………………………….....2ND PETITIONER 

-AND-  

THE KENYA NATIONAL EXAMINATIONS COUNCIL………….......1ST RESPONDENT 

THE PRINCIPAL SECRETARY, MINISTRY OF EDUCATION……..2ND RESPONDENT 

THE CABINET SECRETARY, MINISTRY OF EDUCATION…..……3RD RESPONDENT 

THE HON. ATTORNEY GENERAL………………..……..……………4TH RESPONDENT 

SUPPORTING AFFIDAVIT 

I, DAVIS MALOMBE, of C/O P.O. BOX 41079-00100 in the Republic of Kenya do hereby make 

oath and state as follows;  

1. THAT I am a male adult of sound mind and the Executive Director of the 1st Petitioner

herein and hence competent to swear this affidavit.
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2. THAT I swear this affidavit in support of the 1st Petitioner’s position in this petition and

also on behalf of the 2nd Petitioner whose authority I have been granted to swear this

affidavit in support of its position in this petition (Annexed herewith and marked as “DM-

1” is the said authorization).

3. THAT I swear this affidavit in support of the Petition herein and confirm the facts stated

therein are true and correct.

4. THAT I hereby reaffirm and solemnly repeat the facts and averments stated and included

in the Petition, including each of the paragraphs (individually as well as cumulatively) and

solemnly state the facts therein are true to the best of my knowledge, information and belief.

5. THAT the 1st Respondent is a statutory body mandated with, among other things, to set

and maintain examination standards, conduct public academic, technical and other national

examinations within Kenya at basic and tertiary levels.

6. THAT the 1st Respondent’s statutory mandate as stated above is underpinned by the right

to education and the best interests principle that the children in Kenya are to enjoy under

the Constitution, in so far as basic primary and secondary education is concerned.

7. THAT the African Charter on the Rights and Welfare of the Child (hereinafter referred to

as the “Charter”) under the provisions of its Article 11 provides for the fact that the

“education of the child shall be directed to the promotion and development of the child’s

personality, talents and mental and physical abilities to their fullest potential.”

8. THAT the right to education and best interests principle provides a wholesome approach

to the children learners in Kenya not only safeguarding the access to education or learning

institutions but equally guaranteeing the quality of the education offered in such

institutions.

9. THAT the various processes and actors involved in the education system, including the 1st

and 2nd Respondent herein, by the auspices of the right to education and the best interests

principle are legally bound to ensure that examinations undertaken by children learners in

Kenya are of the highest quality in line with international best practices and global

standards that give Kenyan children learners a competing chance in the global job market.

10. THAT the constitutional dictates of the right to education and best interests principle and

the Charter requirements herein stated are not aspirational realities but present and actual

guarantees for the Kenya populace inclusive of the children.
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11. THAT the national principles and values espoused in the Constitution mandate the 1st and

2nd Respondent herein not only to be transparent, accountable, employ good governance

and ensure participation of the people but to also uphold the rule of law.

12. THAT the release of the 2023 KCPE examinations results was marred with widespread

outcries of irregularities in the released examinations result.

13. THAT in regards to the release of the 2023 KCPE examinations results there were children

learner(s) whom reported missing marks and discrepancies in examinations results and also

receiving marks for a paper (sign language) they never took whilst missing marks on the

paper they actually took (Kiswahili) (Annexed hereto and marked as “DM-2A”, “DM-

2B, “DM-2C” and “DM-2D” are news report articles highlighting the said discrepancies

from https://www.citizen.digital/news/knec-explains-errors-in-kcpeexam-results-

n331980 https://nation.africa/kenya/news/kcpe-candidates-to-know-formone-

placements-on-monday-4465290 https://nation.africa/kenya/news/nowgovernment-

orders-forensic-audit-of-2023-kcpe-results--4456970 https://viraltea.co.ke/knec-speaks-

after-admitting-to-awarding-wrong-marks-to-2023kcpe-candidates accessed on the 5th 

February 2024).  

14. THAT in addition to the above, questions also arose by affected children learners regarding

grades in Science, Social Studies and Religious Education in relation to the truncation

thereto as being incorrect and that such subjects were missing the plus (+) and minus (-)

signs as expected (See “DM-2A”, “DM-2B”, “DM-2C” and “DM-2D”).

15. THAT the release of the 2023 KCPE examinations results was also dogged with the

inability to access the said results through the medium provided for by the 1st Respondent,

which was at a (monetary) cost (Annexed hereto and marked as “DM-3A” and “DM-3B”

are news report articles that reported on the said plight

https://www.tuko.co.ke/education/529041-kcpe-2023-anxiety-sms-code-shared-by-

knecfails-return-results/ https://www.k24tv.co.ke/news/candidates-fail-to-access-kcpe-

result122060/ accessed on the 5th February 2024)

16. THAT as a result of the 2023 KCPE examinations results release, the public was left with

more questions than answers on the integrity and credibility of the 1st Respondent in

handling examinations as mandated by law (Annexed hereto and marked as “DM-4” is a

news report article highlighting the said issue

https://www.standardmedia.co.ke/article/2001486107/rushed-release-of-exam-

resultsaffects-integrity accessed on the 5th February 2024).

17. THAT there was also public concern over the award of (the same) 75 marks in Science to

all the children learners in one of the schools (See “DM-2A”, “DM-2B”, “DM-2C” and

“DM-2D”).
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18. THAT the effect (psychological or otherwise) on children learners in the wake of the

release 2023 KCPE examinations results cannot be gainsaid (Annexed hereto and marked

as “DM-5A” is a news report article on the said issue

https://www.standardmedia.co.ke/article/2001486324/joy-for-student-as-kcpe-

scoreadjusted-upwards accessed on the 5th February 2024 ; annexed further hereto and

marked is “DM-5B” is a video of news coverage of the issue labelled

WhatsApp Video 2024-02-05 at 09.05.53.mp4

[WhatsApp Video 2024-02-05 at 9.05.53] equally  

accessible on the flash disk produced herewith and the accompanying certificate thereto. 

See also “DM-2B”).  

19. THAT the release of the 2023 KCSE examinations results was not without its fair share of

public outcry of the examinations results so released (Annexed hereto and marked as

“DM-6A” and “DM-6B” are news report articles highlighting the said issue

https://www.citizen.digital/news/relief-for-2023-kcse-candidates-after-knec-

finallyreleases-withheld-results-n335182 https://thekenyatimes.com/latest-kenya-

timesnews/national/concerns-over-changing-kcse-results-on-knec-portal/ accessed on the

5th February 2024 ). 

20. THAT there were reports of incidences of different results accessible at different times by

the same learner (See “DM-6”).

21. THAT in the wake of the release of the KCSE 2023 examinations results, children learners

in Oruba Boys in Migori County lamented against what they felt were irregular

examination results in awarding a majority of the children learners in the school grades of

D and E (Annexed hereto and marked as “DM-7” is a news report article over the same

issue https://nation.africa/kenya/news/education/oruba-boys-secondary-

schoolcandidates-protest-over-unfair-kcse-results-4488402  accessed on the 5th February

2024). 

22. THAT the 1st and 3rd Respondent have made admission to the fact that the 2023 KCPE

examinations results had irregularities (Annexed hereto and marked as “DM-8A” a letter

by the 1st Respondent dated the 25th November, 2023 to the same effect and “DM-8B”

https://educationnewsarena.co.ke/knec-has-owned-errors-in-just-released-kcpe-results/ is a news

article over the same issue accessed on the 5th February 2024; annexed further hereto

and marked as “DM-8C” and “DM-8D” are videos of news coverage evidencing the

same labelled as
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WhatsApp Video 2024-02-05 at 08.32.43.mp4

WhatsApp Video 2024-02-05 at 08.31.27.mp4

 [WhatsApp video 2024-02-5 at 8.32.43  

and WhatsApp video 2024-02-5 at 08.31.27] equally accessible on the flash disk 

produced herewith and the accompanying certificate thereto).  

23. THAT the integrity and credibility of the 1st Respondent’s ability and capacity to conduct

national examinations is of fundamental importance to the nation.

24. THAT the absence of specific, detailed and/or particularized information in relation to the

manner and processes by which examinations are conducted by the 1st, 2nd and 3rd

Respondent (cumulatively) in reference to marking, award of marks, moderation process,

compilation, verification, review, and reporting of examinations is a denial of the public

(most importantly children learners) of the ability to secure redress and the requisite

mechanism(s) for transparency, integrity and accountability.

25. THAT the information sought for by the Petitioners herein from the 1st and 2nd Respondent

is one that is timely and one that will shed light to the credibility and capability or otherwise

of the 1st Respondent to discharge its mandate under the law (Annexed hereto and marked

as “DM-9A” “DM-9B” and “DM-9C” are copies of the access to information request

letter dated the 8th December, 2023 by the Petitioners and a copy of the letter dated the

13th December, 2023 by the access to information commissioner).

26. THAT what is deponed herein is true to the best of my knowledge, information and belief

save for where otherwise stated.

SWORN BY TH SAID:  

DAVIS MALOMBE at Nairobi ) 

This……13th …..day of ……February………..2024 ) 

BEFORE ME  ) DEPONENT 

 ) 

COMMISSIONER FOR OATHS  ) 
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DRAWN AND FILED BY:  

OKWIRI & CO. ADVOCATES,  

RENAISSANCE CORPORATE PARK, 3RD FLOOR, ELGON ROAD, UPPERHILL, 

P O BOX 19749- 00202,  

NAIROBI  

Email: info@okwiridavocates.com   

TO BE SERVED UPON: 

1. THE KENYA NATIONAL EXAMINATIONS COUNCIL,

NEW MITIAHNI HOUSE SOUTH C,

P.O. BOX 73598-00200, 

NAIROBI  

2. PRINCIPAL SECRETARY, THE MINISTRY OF EDUCATION,

THE MINISTRY OF EDUCATION,

JOGOO HOUSE “B”, TAIFA ROAD, 

P.O. BOX 30400-00100,  

NAIROBI  

3. THE HON. ATTORNEY GENERAL CHAMBERS,

7TH FLOOR, SHERIA HOUSE,

HARAMBEE AVENUE,  

P.O. BOX 40112,   

NAIROBI  
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CONSTITUTIONAL & HUMAN RIGHTS DIVISION 

PETITION NO. OF 2024 

IN THE MATTER OF THE CONSTITUTIONAL PRINCIPLES OF NATURAL 

JUSTICE 

RULE OF LAW ACCOUNTABILITY GOOD GOVERNANCE AND TRANSPARENCY 

AND 

IN THE MATTER OF ARTICLES 2(1) & 3(1), 10, 19, 20 (1), (3) & (4), 21(1), 22(1) 

& (2), 23 (1) & (3), 35, 47 (1) & (2), 53 (2), 165 (3), AND 232(1) & (2) OF THE 

CONSTITUTION OF KENYA 

AND 

IN THE MATTER OF FAIR ADMINISTRATIVE ACTION ACT 

AND 

IN THE MATTER OF THE KENYA NATIONAL EXAMINATION COUNCIL ACT, 

NO.29 OF 2012 

AND 

IN THE MATTER OF THE ACCESS TO INFORMATION ACT, NO. 31 OF 2016 

BETWEEN 

KENYA HUMAN RIGHTS COMMISSION……………………………......1 ST PETITIONER 

ELIMU BORA WORKING GROUP 2ND PETITIONER 

-AND- 

THE KENYA NATIONAL EXAMINATIONS COUNCIL…………......1 ST RESPONDENT 

THE PRINCIPAL SECRETARY, MINISTRY OF EDUCATION…….2ND RESPONDENT 

THE CABINET SECRETARY, MINISTRY OF EDUCATION……....3 RD RESPONDENT 

THE HON. ATTORNEY GENERAL 4TH RESPONDENT 
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AUTHORITY TO ACT 

I, BOAZ WARUKU, the Coordinator of the 2nd Petitioner herein has authorized the 1st 

Petitioner's Executive Director, DAVIS MALOMBE to act for and sign on our behalf all 

documents and to swear all affidavits and do all that is necessary for the prosecution of this suit. 

DATED at NAIROBI this 12th day of February 2024 

 

 

2ND PETTIONER'S COORDINATOR 

DRAWN AND FILED BY: 

OKWIRI AND COMPANY ADVOCATES, 

RENAISSANCE CORPORATE PARK, 3 RD FLOOR, 

ELGON ROAD, UPPERHILL, 

P.O. BOX 19749-00202, 

NAIROBI 

Email: info@okwiriadvocates.com  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

mailto:info@okwiriadvocates.com
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KNEC Explains Errors In KCPE Exam Results
BV Ian Omondi 
12 Published on: November 25. '2023 02: 1 3 (EAT) 
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The Kenya National Examination Council (KNEC) has come out to address 

discrepancies reported by some candidates in the just released 2023 Kenya Certificate 

of Primary Education (KCPE) results. 

The council, in a statement to newsrooms on Saturday, noted that it had received 

appeals over some errors in results obtained through the short code 40054 that was 

provided by the Ministry of 

Education. 

"It was brought to the attention of KNEC that results for some candidates had 

misalignment of the marks and grades in Kiswahili as they were placed at the Kenyan 

Sign Language," read the statement from KNEC CEO Dr. David Njengere. 

"There were also cases where the grades in Science and Social Studies & Religious 

Education were truncated incorrectly and were missing the plus (+) and minus 

(-) signs as expected. 

According to the examinations body, all results on its portal were accurate, hence the 

said errors only affected candidates who tried to accessed theirs through the SMS short 

code. 

This, Dr. Njengere explained, was due to "configuration issues," which he assured that 

the council has since raised with the SMS service provider and fixed promptly. 

"KNEC also received queries from candidates with low marks in some of the subjects, 

mainly in English and Kiswahili," stated the council boss. 
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"KNEC has reviewed all the appeals and found that there were 133 candidates affected. 

These cases have all been addressed and results for the affected candidates updated 

appropriately." 

Dr. Njengere further addressed viral reports of a school where all candidates scored 75 

marks in Science, saying a deep review had found no signs of malpractice whatsoever 

conducted by the institution. 

"Science is a multiple-choice question paper, thus making it possible for the candidates 

to get identical marks," the KNEC chief noted. 

"Though this maybe assumed to be an examination irregularity, it is not adequate 

evidence for KNEC to sanction the results for candidates without a supporting report 

that cheating happened during the administration of examination.  

He further candidates to collect their result slips from their various schools and submit 

any appeals within the 30-day period as stipulated in the KNEC Rules of 2015 Legal 

Notice 131. 

 

TAGS: 

 

Want to send us a story? Submit on WANANCHI REPORTING on the Citizen 

Digital App or Send an email to WANANCHI@ROYALMEDIA.CO.KE or Send an 

SMS to 25170 or 

WhatsApp on 0743570000 
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REPUBLIC OF KENYA 

IN THE HIGH COURT OF KENYA AT NAIROBI 

CONSTITUTIONAL & HUMAN RIGHTS DIVISION 

PETITION NO.  OF 2024 

IN THE MATTER OF THE CONSTITUTIONAL PRINCIPLES OF NATURAL 

JUSTICE, 

RULE OF LAW, ACCOUNTABILITY, GOOD GOVERNANCE AND 

TRANSPARENCY 

AND 

IN THE MATTER OF ARTICLES 2(1) & (4), 3(1), 10, 19, 20 (1), (2), (3) & (4), 21(1), 

22(1) & (2), 23 (1) & (3), 35, 47 (1) & (2), 53 (2), 165 (3), AND 232(1) & (2) OF THE 

CONSTITUTION OF KENYA 

AND 

IN THE MATTER OF FAIR ADMINISTRATIVE ACTION ACT 

AND 

IN THE MATTER OF THE KENYA NATIONAL EXAMINATION COUNCIL ACT, 

NO. 29 OF 2012 

AND 

IN THE MATTER OF THE ACCESS TO INFORMATION ACT, NO. 31 OF 2016 

BETWEEN 

KENYA HUMAN RIGHTS COMMISSION………………...……………1ST PETITIONER 

ELIMU BORA WORKING GROUP………………………………….......2ND PETITIONER 

-AND- 

THE KENYA NATIONAL EXAMINATIONS COUNCIL……..............1ST RESPONDENT 

THE PRINCIPAL SECRETARY, MINISTRY OF EDUCATION...…..2ND RESPONDENT 

THE CABINET SECRETARY, MINISTRY OF EDUCATION.....……3RD RESPONDENT 

THE HON. ATTORNEY GENERAL………………………..……..……4TH RESPONDENT 

CERTIFICATE UNDER SECTION 106 (4) (B) OF THE EVIDENCE ACT (CAP 80) OF 

THE LAWS OF KENYA 
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I, OLIETI RAPHAEL OKUBO, a resident of Nairobi and of P.O. BOX 228415-00100, 

Nairobi, in the Republic of Kenya do hereby certify in accordance with Section 65 (8) and Section 

106 (4) (B) of the Evidence Act (Cap 80 of the laws of Kenya), as follows; 

1. THAT on or about the 6th December, 2023, the 7th December, 2023 and the 5th 

February, 2024, I made screen recordings of news footage available on YouTube which 

was stored on a mobile phone model name; Itel S18/Itel S663L; IMEI 1: 

359218583518746, IMEI 2: 359218583518753 for purposes of transferring the same to 

a flash disk for usage in court. 

 

2. THAT on or about the 5th February, 2024 I sent the said footage to my WhatsApp 

account, opened my WhatsApp on my desktop and downloaded the recordings to the 

desktop HP 24f, Serial No. 3CM94709YT, Product No. 2XN60AA, 3DW75AV, 

2XN60AS and Assembly part No. L09850-001. 

 

3. THAT I thereafter transferred the downloaded footage on flash disk by the name 

“advance media” and with an inscription on its side being “GT2023-02” and “B02023-

08”. 

 

4. THAT the said footage are labelled WhatsApp Video 2024-02-05 at 08.31.27, 08.32.43 

and 09.05.53. 

 

5. THAT all the electronic gadget were in good working condition, operated and 

performed the actions described above seamlessly and without any technical difficulties 

working in their usual and ordinary manner. 

 

6. THAT I certify the electronic evidence referred to in the Plaintiff’s pleadings to be true 

and accurate and that the same have not in any way been retouched, altered or interfered 

with. 

Certified at Nairobi this 5th day of February, 2024. 

 


