REPUBLIC OF KENYA
IN THE HIGH COURT AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
PETITION NO. EO72 OF 2024

BETWEEN
KENYA HUMAN RIGHTS COMMISSION ....ccccconvereranncncanee 1ST PETITIONER
ELIMU BORA WORKING GROUP ....ccccevvmrerierrersnresisnnreres 2ND PETITIONER
-AND-
KENYA NATIONAL EXAMINATIONS COUNCIL ......ccocuuee 15T RESPONDENT

PRINCIPAL SECRETARY, MINISTRY OF EDUCATION...2N?> RESPONDENT
CABINET SECRETARY, MINISTRY OF EDUCATION...... 3RD RESPONDENT
RESPONDENTTHE HON. ATTORNEY GENERAL............ 4™ RESPONDENT

1ST RESPONDENT’S REPLYING AFFIDAVIT TO THE PETITION

I, ANDREW FRANCIS OTIENO, resident of Nairobi and of Post Office Box
73598 Code 00200 Nairobi do hereby make oath and state as follows:

1. THAT I am the Deputy Director Research and Quality Assurance
Division of the 1st Respondent, a department which is in-charge of
research, quality assurance and includes awarding and grading of
examination results.

2. THAT | am an educational researcher by profession having graduated
from Kenyatta University in 1997 with B. Ed (Arts) Statistics & ICT
Degree. In 2005 [ acquired my MSc. Degree in Statistics from University
of Nairobi. Previously I worked as a teacher for ten years before joining
the Respondent in 2007.

3. THAT I have additional professional qualifications being:

(a) Certificate in Computer Systems and Application from Kenyatta
University (1996).

(b) Certificate in Development Research Skills from Kenya School of
Government, Nairobi (2009).

(c) Certificate in Statistical Package for Social Scientists (SPSS) from
Institute of Advance Technology (2012).

(d) Certificate in Public Policy analysis, formulation, and Management
from ESAMI Arusha (2021).

(e) Certificate in Project Risk Management from ESAMI Arusha (2023).
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10.

11,

12.

13.

14.

9.5 The Kenya National Examinations Council (Marking of
Examinations, Release of Results & Certification) Rules -
Legal Notice No.131 of 2015;

9.6 The Kenya National Examinations Council (Handling of
Examination Irregularities) Rules - Legal Notice No.132 of
2015.

9.7 The Kenya National Examinations Council (Management of
Examinations) Rules — Legal Notice No.133 of 2015;

9.8 The Kenya National Examinations Council (Confirmation of
Examination Results & Issuance of Replacement
Certificates) Rules — Legal Notice No.134 of 2015.

9.2 The Kenya National Examinations Council (Conduct of
Examinations) Rules — Legal Notice No.135 of 2015;

9.10 The Marking Regulations which are confidential.

THAT | am advised by the Advocate on Record which advice I verily
believe to be true that the 15t Respondent had the statutory duty to set
and mark the 2023 Kenya Certificate of Primary Education (KCPE)
examination the results of which has been challenged by the Petitioner.

THAT the 2023 KCPE examination results were released on Thursday
234 November 2023 and immediately thereafter posted by the 1st
Respondent for schools to access. The results were also available on an
SMS platform (40054).

THAT upon release of the results concerns were raised by certain
individuals through social media and some of the mainstream media
alleging that:

(@) There was delay in the transmission of results on the SMS platform.

(b) Candidates were awarded marks in Kenya Sign Language instead of
Kiswabhili.

(c) Candidates with the same marks were awarded different grades (e.g
a mark of 73 being graded as 73B (Plain) and 73 B+ (Plus).

(d) All candidates in a school appeared to have the same grades in one
subject.

THAT 1 verily believe that these are the complaints the Petitioner is
alluding to being a matter of public notoriety.

THAT [ would like to respond to the above accusations in the succeeding
paragraphs.

A. ALLEGED WIDESPREAD IRREGULARITIES

15.

THAT for the court to appreciate that alleged of widespread irregularities
were nonexistent, it is important to first understand and appreciate the
process followed by the 1st Respondent in setting, conducting and
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16.

17.

18.

19.

20,

21.

22.

23.

releasing examinations and the statutory remedies available in
addressing complaints which might arise in that entire process.

Al. Pre-Release Process

THAT in every examination cycle, the 1st Respondent undertakes the
registration of candidates, setting and moderation, printing and
packaging and then dispatch of examination material to sub county
storage points/ containers around the country.

THAT the 1st Respondent observed in all the said processes in
preparation for the administration of examinations to the 1,406,557
candidates, who were to sit the 2023 KCPE examination in 28,533
examination centres across the country.

THAT after the administration of the examination, candidates’ scripts
were returned to the 1st Respondent.

THAT the KCPE examination is tested using the Multiple-Choice
Questions (MCQ) and Essay papers (Composition and Insha). The
candidates’ scripts are received back at the Council and the Multiple-
Choice Question papers answer sheets are document-read using Optical
Mark Readers (OMR) which scan candidates’ responses in the various
papers while the essay papers are marked by examiners.

THAT save for composition and insha, all other papers are marked
through document reading which was done for the papers which use
Multiple Choice Questions, and which were read using Optimal Mark
Readers (OMR) machines. The OMRs scan candidates’ responses in the
various papers and compare with the prepared marking sheet, and hence
mark the sheers. This process is done independent of human
intervention and is totally objective.

THAT document reading was done between 1st November, 2023 to 18th
November 2023. The essay papers — English Composition, Kiswahili
Insha and Kenya Sign Language papers — were marked by 5,755 trained
examiners at 19 marking centres between 3¢ November 2023 — 18th
November, 2023.

THAT the results were released once over 99% of the papers had been
processed. This cycle, the standardization and generation of the release
report was done when 99.321% of the results were ready, with the
exception of Kenya Sign Language which was at 98%. The process is in
line with the global standard which is at 95%.

THAT reading and analysis of Examination Administration and Marking
Reports was done to establish any examination irregularities. It was
established that there were only two cases of examination irregularities
in the 2023 KCPE examination.
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24.

25.

26.

27.

28.

29.

30.

THAT a process of validation of examination results from sampling
examination centres was also undertaken between 18th November,
2023 and 224 November, 2023 by use of a statistically accepted
sampling method. This verified that there was accuracy of capture of the
candidates’ scores as well as the standardization and computation of the
aggregate scores.

THAT the keys that were used for scoring the candidates’ responses were
confirmed in a panel meeting held on 34 November 2023. The Panel
consisted of Subject Experts and Research and Quality Assurance
officers chaired by the Chief Executive Officer of the 15t Respondent. The
Grade Boundaries that were set for the 2023 KCPE examination are the
same as those used in all the previous years.

THAT at its meeting of 227¢ November 2023 the 1t Respondent’s
Council approved the results for release the 15t Respondent having been
satisfied that all the processes required for such a release had been
followed.

THAT the results were released on the 237 of November 2023. I annex
hereto the Speech of the Cabinet Secretary for Education during the
release of the 2023 KCPE Examination results on 239 November 2023
marked Exhibit “AFO 2”.

THAT the Kenya Certificate of Primary Education (KCPE) examination is
a Norm Referenced (N.R) examination which aims at comparing a
candidate’s performance to that of other candidates taking the
examination. To be able to compare a candidate’s performance with that
of other candidates taking the examination, candidates’ scores in each
subject is standardized to give them the same weighting and fit in the
normal distribution/Gaussian distribution. Thus, the subjects and the
overall KCPE examination results fit in the Normal distributions/
Gaussian distributions (bell-shaped curves).

THAT prior to 2016, the processing of KCPE examination started after
the completion of the KCSE examination leading to the delay in the start
of processing of results. This would be in late November and the
examination results were released at the end of December of the same
year, the entire process would take approximately five weeks (35 days).

THAT in 2018, the 1st Respondent procured twenty (20) high speed
Optical Mark Readers (OMR) machines and phased out the obsolete OMR
machines that were slow, inaccurate and prone to breakdowns, thus
delaying the document reading process. The new OMR machines have
the capacity of reading a higher number of candidates’ answer scripts
and have better accuracy and scanning sensitivity compared to the old
model machines. The Council also introduced a working routine of two
shifts of eight hours for each document reading activity.
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A2. Post-Release Process

36. THAT following the release of the results, the 1st Respondent uploaded
the provisional results on the 27d Respondent’s portal for schools to
download and issue provisional results to the candidates as is required
by Rule 23(3) of Legal Notice No 131.

37. THAT schools Principals have passwords to access the portal for the
individual school results and were able to log in and access their
candidates' results slip online from the KNEC portal immediately after
release of the results by the Cabinet Secretary. The slips fetch results
data from the processing server on real-time basis upon activation of
access. The schools’ access individual candidates slip, which they
download and print then authenticate and stamp before they issue to the
respective candidates.

38. THAT after release of the KCPE results, KNEC also prints the results
printouts for each school and dispatches these to the Sub-County
Directors of Education who will then deliver to the respective schools.

39. THAT the primary provisional results which were accessible by Schols
by 11.15am on the 231 of November 2023 when the results were
released, these were accessible by all schools. The KCPE print outs (hard
copies) of the provisional results for each school were dispatched to the
Sub County Directors of Education who will submit them to
the respective schools.

40. THAT for ease of access to the results, the 27¢ Respondent engaged a
service provide to facilitate access to the results through SMS platform
(40054), at a fee of Ksh.25. However, the SMS system experienced a
technical hitch in the transmission of the data from the service provider
to the various telecommunication companies (Safaricom, Airtel and
Telkom). This occasioned delays, causing results to be accessed on the
SMS platform from 2.30 pm.

41. THAT no person was charged for the SMSs sent before the results could
be accessed. They only received an SMS informing them of the delay.

A3. Post-Release Challenges

42. THAT once the SMS platform was accessible, the following concerns were
raised on social and mainstream media:

(a) Candidates had been awarded marks in Kenya Sign Language
instead of Kiswahili.

(b) Candidates with the same marks had been awarded different grades
(e.g. a mark of 73 being graded as 73B (Plain) and 73 B+ (Plus).

() All candidates in two schools (Brain Star School and St. Mathew’s
Maraba) appeared to have the same grades in one subject.
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43.

44,

(d) Some candidates received unusually low marks.

THAT concerning inconsistences with the SMS results, the 1st
Respondent immediately tasked its ICT team to establish the source of
the issues with the Service Provider. It was established that the data was
properly transmitted to the Service Provider and was at all times,
accurate, complete and consistent with the data available on the 1st
Respondent portal for the schools to access.

THAT once the data had been transmitted to the Service Provider, it was
upon the Service Provider to configure the data so that the same could
be accessed in an SMS format accessible to the telecommunication
companies. The challenges that occurred at this point were as follows:

(i) Truncation of Data

45. THAT the presentation of the grades in Science and Social Studies &

46.

Religious Education in the SMS were truncated, leading to grades
missing the quality signs of plus (+) and minus (-) as expected. For
instance, some candidates would receive on SMS a mark of 73B+ (Plus)
while others with the same score indicated 73B (Plain). Some had 75A
(Plain) when the correct grade is 75A- (Minus). This led to the complaint
that candidates were being awarded different grades for the same marks.
Once this error was noted, the 1st Respondent immediately notified the
Service Provider. The error was rectified within ten (10) minutes, with
correct results available on SMS from 3pm on 23" November 2023.

THAT notably, this erroneous presentation of results was only on the
SMS platform. The results that were available on the school portals were

correct and did not have any of these errors.

(ii) Misalignment of Data

47. THAT there was a misalignment in the data for the two interchangeable

48.

49.

S50.

subjects of Kiswahili and Kenya Sign Language. Candidates cannot do
both examinations. Due to this misalignment, grades for Kiswahili,
which the majority of candidates sat, appeared as Kenya Sign Language.

THAT the misalignment was immediately brought to the attention of the
Service Provider and rectified within ten (10) minutes, with correct
results available on SMS from 3pm on 23 November 2023.

THAT though this kind of performance may be indicative of a possible
examination malpractice, there is inadequate evidence for the 1st
Respondent to sanction the results for candidates without a supporting
report that cheating occurred during the administration of examination.

THAT the 1st Respondent reviewed the results, the Supervisor’s Reports,
Centre Manager’s Confidential Reports and anonymous letters/ reports
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55.

S56.

service provider are derived from the same source and therefore would
be identical save for the technical shortfalls which were witnessed during
the release and which I have explained herein above.

THAT the schools are enabled to log in and access their candidates result
slips online from the 1st Respondent portal immediately after the release
of the results by the Cabinet Secretary. The result slips fetch data from
the processing server on real-time basis upon activation of access. The
activation of slips is done after the Cabinet Secretary announces the
release of results. The schools’ access individual candidates’ slips, which
they download and print then authenticate before they issue to the
respective candidates. After release of the KCPE results, the 1st
Respondent also prints the results for each school and dispatches these
to the sub-county directors of education, who then deliver to the schools.

THAT for the SMS platform, the results data are exported and handed
over to the SMS Service Provider at the start of the release ceremony for
security purposes. This is to ensure that no one gets access to the results
before release by the Cabinet Secretary. For purposes of 2023 KCPE
examination results, as has been the norm, the SMS data was shared
with the Service Provider at the beginning of the ceremony. The data
that was in the 15t Respondent’s portal was at all times correct as
shared with the Service Provider and was in the correct format.

A. THE QUALITY CONTROL PROCESSES

57.

58.

59.

60.

61.

THAT principles of national examinations / public examinations like
KCPE require that the procedures used in the development of test items,
pretesting the test items and selection of items that make for the final
paper meet strict psychometric thresholds.

THAT national examinations must meet the principles of reliability,
validity, fairness and equity. This is achieved by the development of test
items using psychometric standards. For instance, the test content is
determined by a Table of Content developed to cover different syllabus
content at test different levels of achievement. The scope of Curriculum
content covered in a teacher made test is within the range of 75- 80 % of
the entire curriculum.

THAT subject experts , who are experienced teachers, are contracted to
moderate the test items used in the national examinations.

THAT national examinations have administration procedures that
ensure equity and that no candidate enjoys the advantage of using
stimulus materials when undertaking the assessment. The marking of
national examinations is machine based and hence objective and fair.

THAT standardization is done for all KCPE papers based on the KNEC
award rules and regulations. Details of the standardization process are
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62.

63.

also provided to the schools in the backwash report that KNEC develops
after the release of results to inform improvement of curriculum delivery.
The purpose of standardization is:

62.1 Standardization of raw marks to standard marks in the KCPE
examination i1s a process that involves adjusting the raw marks
for each paper in the examination to allow for differences in
difficulty and in the extent to which marks scatter (standard
deviation). In this process of standardization, the difficulty
among the papers is measured in terms of the mean raw marks
scored by all candidates, while the differences in scatter are
measured in terms of the Standard Deviation.

62.2 Standard scores as can be seen from the illustrations above are
a measure of relative performance and have the ability to inform
on a candidate’s performance in comparison to the other
candidates. They are essential when results from different
papers must be combined to give an overall total, as is the case
in the KCPE examination, and are useful for comparing relative
performance of a candidate from subject to subject or from year
to year.

62.3 Once the raw marks have been standardized, the cut-off marks
for all grades from Grade A to Grade E are identical for all
subjects and are therefore maintained at the same level from
year to year. The standardized scores are then used for reporting
candidates’ performance and for selection purposes. When the
scores are standardized the relative positions of the candidates
remain unchanged; the top candidate in each subject still
remains at the top.

62.4 Standard scores always convey the exact information as to the
position of a candidate relative to other candidates sitting the
same examination. Standard scores are essential if marks from
several papers are to be added to give a total score, and it is
desired that each paper should contribute equally to the total
score.

THAT the KCPE examination is mainly used for placement of learners
into secondary school. It is therefore norm-referenced and compares one
candidate’s performance with that of the other. Standardization of
scores is applied to fit all the candidates’ scores in a normal curve. The
standardized scores facilitate comparison across examination centres
and candidates.

THAT the 1st Respondent has incorporated quality controls in all its
examination processes. In addition to this KNEC undertakes a number
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B.

67.

68.

C.

69.

70.

c) The percentage of candidates scoring 300-399 marks since 2016
has been between 21.10% and 24.94%. The percentage of
candidates in this bracket for 2023 (24.92%) compares very well
with that of 2022 (24.94%) and does not deviate materially from
the other years. It is the third highest percentage in this bracket
since 2016 with the highest percentage having been in 2021
(25.69%), followed by 2022 (24.94%).

d) Those scoring 200 — 299 were 46. 49% and the range for this
bracket has been 47.17% — 53.31% since 2016.

I annex hereto the Essential Statistics for the 2023 KCPE Examination
marked Exhibit “AFO 3”.

HANDLING OF THE APPEALS AND QUERIES THAT AROSE FROM
THE 2023 KCPE EXAMINATION

THAT Rule 27 of Legal Notice No. 131 allows candidates/schools to
lodge appeals for review of the examination results with the 1st
Respondent, in writing, within thirty (30) days from the date of release of
the examination results. Legal Notice No.132 deals largely with
irregularities arising out of examination cheating.

THAT the 1st Respondent received a number of appeals following the
release of the 2023 KCPE results and it set up a team to handle each
case that arose with express instructions to expedite the review process.
That the 1st Respondent received a total of over 1900 queries relating to
the KCPE examinations which were also resolved in time for the
forwarding of data to the Ministry of Education for placement of learners
in form one.

RESPONSE TO SPECIFIC ISSUES RAISED BY THE PETITIONER

THAT the Petitioner alleges that it is a matter of general notoriety that
there were widespread irregularities in the 2023 KCPE exams.

THAT I have addressed the Petitioner’s mistaken assertions at
paragraphs 38 to 66 herein above and shown that what the Petitioner is
alluding to are technical hitches witnessed in the SMS platform (40054)
which the 1st Respondent had no control over but which the I1st
Respondent prevailed upon the service provider thereof to correct and
were duly corrected within hours of the release of the examination
results.

71. THAT the 1st Respondent maintains that in the entire examination

marking and release process and as per its portal and records pertaining
to the marking and release thereof that no irregularities existed which
could be of concern and those which were identified were duly corrected.
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72.

73.

74.

75.

76.

77.

78.

79.

THAT the allegation by the Petitioner that the Respondent is on a
mission to damage the future of Kenyan children and violate their
constitutional rights to education, is mistaken and unfortunate and is
contrary to the 1st Respondent’s mandate as set out at Section 10 of the
Act.

THAT the 1st Respondent did receive the letter from the firm of Okwiri &
Company Advocates dated 8% December 2023 and form the office of the
Ombudsman dated 13% December 2023. That some of the documents
were however not yet available, such as the Detailed Audit of the
Examination Process and hence the request could not be attended to at
that time.

THAT the 34 Respondent, in view of the public notoriety of the issue
concerning the 2023 KCPE examination results, invited the Ministry of
Information, Communications and Digital Economy to conduct an audit
of the 1st Respondents 2023 KCPE ICT Systems. This was done through
a letter dated 30%" November 2023 (Ref: MOE.HQS 3/1/21).

THAT the Ministry of Information, Communications and Digital
Economy, constituted a team of officers drawn from the State
Department for ICT & Digital Economy, Communications Authority and
the National Computer & Cybercrimes Coordination Committee (NC4) to
undertake an audit of the 2023 KCPE ICT system.

THAT the team conducted the audit within the month of December 2023
and the Report was forwarded dated 15% December 2023 but forward to
the Ministry of Education on 19% March 2024 and then to the 1st
Respondent in April, 2024, after this application had been filed. I annex
hereto the Report on the Audit of the 2023 KCPE Systems Report being
Exhibit “AFO 4”.

THAT the Report confirmed the SMS transmission issues which had
been occasioned by the service provider. The Report further made
recommendations to improve the process and the 1st Respondent’s
system. That the 1st Respondent has already started implementing the
recommendations of the report, so that there will be no challenges in the
next examination cycle.

THAT the 1st Respondent will continuously do periodic evaluations to
ensure that the system remains optimum at all times to handle all the
examinations which are within the mandate of the 1st Respondent.

THAT the 1st Respondent vide a letter dated 4t May 2024, supplied
copies of the following documents to the Petitioners Advocate.

(i) The KNEC Rules of 2015, (Legal Notices No.129-131 of 2015).
(ii) User Guide for the Management of KCPE Examinations.

(iii) User Guide for the Management of KCSE Examinations.

(iv)] The KNEC Service Charter.
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80.

81.

(v) Audit of the KNEC 2023 KCPE Examination ICT Systems by the
Ministry of ICT.
(vi) Year 2023 KCPE Essential Statistics.
(vii) Year 2023 KCSE Essential Statistics.
(vii) Cabinet Secretary Speech on the Release of the 2023 KCPE Results
(ix) Cabinet Secretary Speech on the Release of the 2023 KCSE Results
(x) Report to the Parliamentary Committee on Issues around the 2023
KCPE Examination in December 2023.
(xi) Past Examination Reports
a) Year 2022 KCPE examination Report.
b) Year 2022 KCSE examination Report, Volume 1 — Languages.
c) Year 2022 KCSE examination Report, Volume 2 -
Mathematics & Science.
(xii) Circular on the 2023 KCPE Examination Results.

I annex hereto the Letter dated 4" May 2024 being Exhibit “AFQO 5”.

THAT the Petitioner’s Advocate have not raised any issue with the
documents provided on the 4t of May 2024 to date.

THAT the 1st Respondent, in compliance with access to information
requirements under the constitution also avails the following information
on its website for the public to access:

(i) Timetables, circulars and guidelines for all examinations

(i1)  The Service Charter

(iiij The Cabinet Secretary’s Speech on Release of KCPE and KCSE
Results

(iv) Essential Statistics for KCPE and KCSE that are released to the
public.

(V) Frequent asked questions (FAQs) for all KNEC services

(vi)  Lists of the Services offered by KNEC.

(vii) CBA portal for all CBC School Based Assessments

(viii) NASMLA Reports on Research conducted in the area of
Assessment.

(ix) Annual reports and Financial Statements.

RESPONSE TO PRAYERS SOUGHT IN THE NOTICE OF MOTION AND IN

THE PETITION

82.

THAT | have every reason to believe, based on media reports, that Form
one (1) placement was done and all learners reported by January 2024
been accomplished and students reported to various secondary schools
and that being the case I am advised by the Advocate on Record which
advice I verily believe to be true that the prayers sought by the Petitioner
in the Notice of Motion dated 13%™ February 2024 are overtaken by events.

83. THAT with respect to the Petition and the DECLARATION sought under

Prayer No.s I-VII, | am advised by the Advocate on Record which advice
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84,

85.

86.

87.

88.

89,

I verily believe to be correct that the DECLARATION cannot issue
because the 1t Respondent is not in breach of any constitutional
provision as the demands have already been met and the documents
demanded under the Access to Information principles have been
supplied.

THAT in response to the DECLARATION sought under Prayer No. VIII,
[ am advised by the Advocate on Record which advice I verily believe to
be true that the prayer is spent as the same has already been supplied
to the Petitioner save where the same are not available such as
stakeholder input of the KNEC Rules of 2015 and User Manual which
were done many years ago and cannot be easily retrieved at this time.

THAT as far as the Prayer No. IX is concerned, I verily believe that the
Audit was already been done by the Ministry of Information,
Communications and Digital Economy, through a team constituted by
officers drawn from the State Department for ICT & Digital Economy,
Communications Authority and the National Computer & Cybercrimes
Coordination Committee (NC4) dated 13th December 2023 and the Report
forwarded to the Petitioner in the letter dated 4% May 2024.

THAT with respect to Prayer No. X, the same cannot be granted due to
the constitutional and statutory mandate that the 1st Respondent has a
duty to conduct for the children of Kenya.

THAT the 15t Respondent currently administers national examinations
to over 3.6 million children in the National examinations at basic
education level. The examinations are the Kenya Intermedia Level
Education Assessment (KILEA) which is the stage-based pathway for
children with special needs, Kenya Primary School Education
Assessment (KPSEA) done at grade 6, KCPE which -had the last
examination in 2023 and KCSE. From 2025, KNEC will be offering the
first Kenya Junior School Education Assessment (KJSEA) at grade 9 in
2025 and its projected that the first lot will sit the Kenya Certificate of
Basic Education (KCBE) in 2028,

THAT including the School based assessments, the Council will be
setting assessments and examinations for 9,828,811 children from
Grade 3 all the way to KCSE in 2024. The 1st Respondent also undertakes
examinations for over 44,000 teaching professionals in the various
Teacher Training Colleges. The Council is also still administering
Business & Technical Examinations during the transition.

THAT | am advised by my Advocate on record, which advise I verily

believe to be true and correct, that since the Petition is spent, Petition
should be dismissed with no orders as to costs.
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